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©toiteb States Court of Appeals 

DISTRICT OF COLUMBIA 


No. 9503 

Horace U. Boone, appellant 

v. 

United States of America, appellee 


APPEAL FROM TEE DISTRICT COURT OF THE EXITED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF ON BEHALF OF APPELLEE 


STATEMENT OF CASE 

This is an appeal from a judgment and conviction of appel¬ 
lant for robbery. Following his conviction, a motion for new 
trial was made (R. 153)* and denied, a memorandum being 
filed by the Court (R. 176). 

Appellant’s sole contention in this appeal involves the ad¬ 
missibility of a confession made by appellant after his arrest. 
The relevant evidence, as adduced at the trial, was as follows: 
Lucius Williams testified that at about 6:00 or 6:15 a. m. on 
Saturday, September 28, 1946, while he was on duty as the 
night desk clerk at the Whitelaw Hotel, 1839 13th Street, NW., 
appellant came up to him with a gun in his hand and asked for 
the key to the cash drawer. Appellant opened the cash drawer, 
took $102 in cash from it and left the hotel. The witness re¬ 
ported the holdup to the police. 

•Record page numbers appear at the left margin of the Joint Appendix 
pages. 
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Precinct Detective Edward L. Hayes testified as follows: 
He arrested appellant about 9:00 a. m., Saturday, September 
28, 1946 (R. 32), as appellant was leaving his room at the 
Whitelaw Hotel. Appellant’s room, and that of two compan¬ 
ions who also were arrested, was then searched and in their 
rooms were found a set of burglar tools, about 12 .32 caliber 
cartridges (R. 42), a .32 caliber revolver (R. 44) and some 
clothing which answered the description of those worn by the 
robber (R. 25, 44). The detective took the appellant to No. 
13 Precinct, where he was booked at 9:45 a. m. (R. 37). (Ap¬ 
pellant’s two companions also were taken to No. 13 Precinct.) 
Appellant was taken from No. 13 to No. 2 Precinct, at about 
10:00 a. m. (R. 37), in order that the three prisoners might 
be separated so they could not talk back and forth in the 
cellblock (R. 36). At about 11:00 a. m. appellant was placed 
in a lineup at No. 2 Precinct (R. 38), when he was identified 
by Lucius Williams. (This was corroborated by Williams.) 
The officer explained that after appellant was booked at No. 
13 it was necessary that the witness Williams be located; 
Williams was found at the Whitelaw Hotel and was then taken 
to No. 2 and the details of the lineup arranged (R. 37, 38). 
The lineup was completed and the complaining witness left 
about 15 minutes later (R. 46). 

At the time of appellant’s arrest. Detective Hayes talked 
to him for about fifteen or twenty minutes (R. 48), appellant 
denying knowledge of the holdup and denying that he knew 
the other two men arrested at the same time. Hayes talked 
to appellant on a second occasion at No. 13, prior to his transfer 
to No. 2 and a third time at No. 2 at the time of the lineup; 
these two conversations consumed about fifteen or twenty 
minutes each (R. 48). At about 5:00 p. m. the same day 
Hayes talked to the appellant at No. 2 Precinct for about 
twenty-five or thirty minutes (R. 48). These four conversa¬ 
tions consumed a total of not over an hour and a half (R. 48). 

Appellant sent for Hayes between 9:00 and 11:00 p. m. on 
the day of his arrest and said “he wanted to get himself 
straight” and that he had not held up the complainant at the 
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point of a gun, but that he saw the complainant asleep at his 
desk and while he slept, went behind the desk, opened the cash 
box and took the money. He further told Hayes that the 
other two men had nothing to do with the job (R. 34, 47). 
On Sunday, the next day, about 1:00 p. m. appellant again 
sent for Hayes and told him he wanted to give him the money, 
whereupon he told another prisoner in the cell to give Hayes 
the money and the other prisoner took eighty or ninety dollars 
from his shoe and gave it to Hayes. Appellant told Hayes 
that he had the money in his shoe at the time of his arrest 
and that he gave it to the other prisoner when he went to the 
lineup (R. 50). This occasion was the last time Hayes talked 
to appellant (R. 58, 59). 

Continuing his testimony, Kayes stated that appellant was 
taken before the United States Commissioner on Tuesday, 
October 1, 1946. In explanation of why he was not taken 
before the U. S. Commissioner on Monday, Hayes stated that 
he had instructions from his superior to hold him for investi¬ 
gation in other cases (R. 32, 33). He stated further that it 
is customary when a prisoner is held on a holdup charge that 
members of the robbery squad interview and talk to him (R. 
61); that appellant at no time asked him to get a lawyer 
(R. 67). 1 


1 For convenience, the chronology of events between the time of the robbery 
and the time of appellant’s arraignment, as related by the officer, may be 
charted as follows: 


About 6:00 a. m. 
About 9:00 a. m. 


9:45 a. m. 


About 10:00 a. m. 


Saturday, September 28. 1946 
Robbery. 

(a) Arrest. 

(b) Room searched 

(c) Arresting officer talked to defendant for 16 

minutes; defendant denied participation. 

(d) Taken to No. 13 Precinct. 

(a) Booked at No. 13. 

(b) Arresting officer talked to defendant for 16 

or 20 minutes. 

(a) Defendant taken to No. 2 Precinct, so he and 

companions could not talk to each other 
in cell block. 

(b) Complaining witness located. 
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4 

SUMMARY OF ARGUMENT 

Appellant’s admissions were properly introduced into evi¬ 
dence. The testimony adduced for the prosecution, and for 
the defense as well, revealed that the admissions were not 
joined with aggravating circumstances of any type. More¬ 
over, according to the testimony of the police officer, the con¬ 
fessions were not made after an unreasonable delay in arraign¬ 
ment. Following appellant’s arrest at 9:00 a. m. on a Satur¬ 
day morning, arrangements were made promptly to have him 
booked and placed in a lineup, where he was identified shortly 
before noon. The police had the right to assume that no com¬ 
mitting magistrate would be available after their routine in¬ 
vestigation was completed. Accordingly, prior to the time of 
appellant’s confessions, made after noon on Saturday and on 
the following day, there had been no unreasonable delay in 
his arraignment. The confessions, therefore, were admissible. 


ARGUMENT 

Appellant’s confessions were admissible 


(a) There were no aggravating circumstances accompanying the admissions. 

Appellant contends that his admissions which were intro¬ 
duced at the trial were inadmissible under McNabb v. United 


About 11:00 a. m. 


About 5:00 p. m. 

Between 9:00 and 
11:00 p. m. 


About 1:00 p. m. 


(a) Line-up at No. 2 Precinct. 

(b) Defendant identified by complaining wit¬ 

ness. 

(c) Arresting officer talked to defendant for 15 

or 20 minutes. 

(a) Arresting officer talked to defendant for 20 
or 25 minutes. 

Defendant sent for arresting officer and con¬ 
fessed. 

Sunday, September 29, 1946 

(a) Defendant sent for arresting officer and 
surrendered between $80 and $90 in cash, 
proceeds of the robbery. 

Monday, September 30, 1946 
Tuesday, October 1, 1946 




Defendant arraigned. 
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States, 318 U. S. 332 (1943) and Akowsky v. United States, 
— U. S. App. D. C. — (1946) Nos. 9157-8-9. He contends that 
he should have been brought before a committing magistrate 
immediately after 11:15 a. m. on Saturday, September 28,1946, 
when he was identified by the complaining witness; that his 
detention after that time was illegal and any admissions sub¬ 
sequently obtained were inadmissible. 2 

It is submitted that appellant’s admissions were properly 
admitted in evidence. It is well settled that the “mere fact 
that a confession was made while in the custody of the police 
does not render it inadmissible.” McNabb v. United States, 
318 U. S. 332 (1943). Arresting officers are under obligation to 
“take the arrested person without unnecessary delay before the 
nearest available commissioner * * Rule 5 (a), Rules 
of Criminal Procedure,* and their failure so to do, if “joined 
wdth other circumstances deemed * * * contrary to proper 

conduct of federal prosecutions” will render inadmissible even 
a voluntary confession. Reed, J., explaining the McNabb rule 
in a concurring opinion in United States v. Mitchell, 322 U. S. 
65,71 (1944). As stated in the majority opinion in the Mitchell 
case, “Inexcusable detention for the purpose of illegally ex¬ 
tracting evidence from an accused, and the successful extraction 
of such inculpatory statements by continuous questioning for 
many hours under psychological pressure, were the decisive fea¬ 
tures in the McNabb case which led us to rule that a conviction 
on such evidence could not stand.” It is apparent from these 
rulings that illegal detention will not of itself render a con¬ 
fession inadmissible. 

* It may be noted that at the trial appellant did not make the point which 
he now urges. His contention at the time of trial was that appellant did 
not confess until sometime on Monday, and that he should have been ar¬ 
raigned early Monday morning (R. 39). See instructions by the court 
(R. 118). His present contention was urged for the first time in his motion 
for new trial. 

* Rule 5. Proceedings before the Commissioner. 

(a) Appearance Before the Commissioner. An officer making an arrest 
under a warrant issued upon a complaint or any person making an arrest 
without a warrant shall take the arrested person without unnecessary delay 
before the nearest available commissioner or before any other nearby officer 
empowered to commit persons charged with offenses against the laws of 
the United States. • * •” 



Akowsky v. United, States, supra, does not alter these prin¬ 
ciples. On the contrary it is clear that the opinion is meant to 
be within the Mitchell case. What may be said to be the con¬ 
trolling considerations in the Akowsky case were (1) illegal 
detention; (2) existence of aggravating circumstances in the 
form of continuous questioning for approximately seven hours 
and (3) complete dependence of the Government on the con¬ 
fessions. This, and the intention of the court to stay within 
the rule of the McNabb and Mitchell cases, are made plain by 
the final paragraph of the opinion: 

Since we have determined that the detention was ille¬ 
gal under the rule in the McNabb case, the incriminating 
statements of the accused were inadmissible as evidence, 
and since the Government’s case was founded on this 
evidence the judgment must be reversed. For as the 
Supreme Court stated in United States v. Mitchell in 
explaining the basis of the McNabb decision; “Inexcus¬ 
able detention for the purpose of illegally extracting 
evidence from an accused, and the successful extraction 
of such inculpatory statements by continuous question¬ 
ing for many hours under psychological pressure, were 
the decisive features in the McNabb case which led us 
to rule that a conviction on such evidence could not 
stand.” * * * 

It follows necessarily that the Akowsky case suggests no change 
in the principle that illegal detention alone does not vitiate a 
confession. 4 

It is submitted that in the instant case appellant’s confessions 
were plainly admissible, since the evidence shows beyond ques¬ 
tion that they were volunteered and were not induced by any 
form of coercion or aggravation. The evidence is clear that 
appellant, arrested at 9:00 a. m. on a Saturday, was talked to 

* Certain language in the opinion, taken out of context, may be interpreted 
to suggest an urgency not heretofore thought necessary in the taking of 
arrested persons before a commissioner, but even this language, discussed 
infra p. 8, contains no suggestion that delay in arraignment alone will 
render a confession inadmissible. 
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for fifteen or twenty minutes and was then taken to a precinct 
and booked at 9:45 a. m. He was talked to for a few minutes 
at the precinct and then taken to another precinct where a 
lineup was conducted at about 11:00 a. m., in which he was 
identified. He was talked to at the lineup for a few more min¬ 
utes and again at about 5:00 p. m. for twenty-five or thirty 
minutes. Between 9:00 and 11:00 p. m. on the day of his arrest 
appellant voluntarily sent for the officer handling his case and 
substantially confessed. At 1:00 p. m. the next day he again 
called for the officer and turned the loot over to him. There is 
no evidence whatsoever of any coercion or duress or aggravated 
questioning until the night of the second day—hours after the 
confessions—when, according to appellant (R. 85,105), he was 
beaten by five detectives. Thus, it is plain that the illegal 
detention, if such there was, was not “joined with other cir¬ 
cumstances deemed * * * contrary to proper conduct of 

federal prosecutions” so as to render the confessions inadmis¬ 
sible. Nor was there “inexcusable detention for the purpose of 
illegally extracting evidence from an accused and the successful 
extraction of such inculpatory statements by continuous ques¬ 
tioning * * \” 

Moreover, it is important to note that, unlike the situations 
in the McNabb and Akowsky cases, there was evidence against 
the appellant in addition to his confessions. There was eye¬ 
witness testimony and positive identification of him by the 
complaining witness, and there was evidence that the police 
found in his living quarters small caliber bullets, which would 
fit the type of gun stated by the complaining witness to have 
been used in the robbery. There was also evidence that such 
a gun was found in the room of his companions. Also found in 
the rooms were clothes answering the description of those worn 
by the robber. Thus, it is clear that the case could have been 
made without the confessions. In this respect the instant case 
differs materially from both the McNabb and Akowsky cases. 
This consideration obviously eliminated any motive on the 
part of the officers to harass or press appellant for a confession. 
It therefore supports the evidence that his confession was 
volunteered. Accordingly, the confessions were admissible. 

757598—47 - 2 
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(b) Appellant’s detention was not illegal at the time of the confession. 

Under these circumstances it seems unnecessary to consider 
whether there was in fact illegal detention of appellant. How¬ 
ever, it seems appropriate to set forth the Government's posi¬ 
tion that his detention was in accordance with long-settled 
practices and was not illegal, even under the Akowsky case. 
That case concededly contained certain language suggesting a 
duty on the party of officers to take arrested persons “im¬ 
mediately’' before a commissioner. The language is as follows: 

The record discloses a series of occurrences specifically 
condemned by the Supreme Court. For the evidence 
■ shows that in taking the accused parties from the place 
of arrest to police headquarters both the United States 
Commissioner’s Office and the Municipal Court were 
by-passed. While we recognize that in many instances 
the circumstances may dictate that some delay ensues 
between arrest and commitment amounting to one, two 
or many hours, such is not the case here. The Commis¬ 
sioner and several other committing magistrates before 
whom the accused might have been taken for a hearing 
had their offices on or near the axis connecting the place 
of arrest and the place of detention. It is only reason¬ 
able to conclude that the parties could have been trans¬ 
ported to the office of one of these officials in less time 
than it took to get to police headquarters. It is further¬ 
more both by law and practice true that application for 
hearing might have been made to any of these commit¬ 
ting magistrates at any hour. It follows that the de¬ 
tention was inexcusable and illegal at the outset. 

Insofar as this language may seem to suggest the necessity 
for “immediate” appearance before a Commissioner, it is ob¬ 
viously in direct conflict with Rule 5, providing that arrested 
persons be taken before a commissioner “without unnecessary 
delay”; this plainly implies that some delay is permissible. 
Moreover, it is important to consider the quoted language in 
its context and it is particularly important to consider the 
facts of the Akowsky case. Akowsky was arrested without a 
warrant, on information received shortly before 4:00 p. m. 



He was taken directly to police headquarters and booked on an 
open charge. No effort was made to take him before a Com¬ 
missioner or to contact the Commissioner until about 5:00 or 
5:30 p. m. when an unanswered phone call was made to the 
Commissioners office. Thereafter, he was questioned con¬ 
tinuously for approximately seven hours. Although the opin¬ 
ion does not mention the fact, there was conflicting testimony 
as to whether he was abused during this interrogation. At 
about midnight, after having repeatedly denied participation 
in the crimes, he confessed. From this factual situation it was 
not unreasonable for the court to conclude, as it apparently 
did, that the arresting officers deliberately refrained from tak¬ 
ing Akowsky before a commissioner because they had no evi¬ 
dence whatsoever against him. A confession was their only 
hope of making their suspicions stick. Moreover, there was 
no showing of any necessity for any delay in arraignment— 
no showing, for example, of need to locate an identifying wit¬ 
ness, as in the present case. 

In arriving at its conclusion, it is significant that the court 
specifically recognized, as it and other courts have uniformly 
held on many occasions, 3 “that in many instances the circum- 

“Mergner v. United States. 79 U. S. App. D. C. 373. 147 F. (2d) 572 (1945)' 
cert. den. 325 U. S. 850 (less than three hours); Morton v. United States, 
79 U. S. App. D. C. 329. 147 F. (2d) 28 (1945) cert. den. 324 U. S. 875; 
Bullock v. United States, 74 App. D. C. 220, 122 F. (2d) 213 (1941) cert, 
den. 317 U. S. 627 (delay for more than 36 hours “perhaps excused by 
the fact that it occurred on Saturday night and Sunday”) ; Carroll v. Parry, 
48 App. D. C. 453 (1919) (no unreasonable detention when person arrested 
on Saturday afternoon was taken to police court on Monday, at next ses¬ 
sion of court). 

Brady v. United States, 148 F. (2d) 394 (C. C. A. 9, 1945) (arraignment 
on morning after arrest at 6:45 p. m. held proper) ; United States v. Eber- 
ling. 146 F. (2d) 254 (C. C. A. 2,1944) (no obligation to arraign on Saturday 
night or Sunday); United States v. Keegan , 141 F. (2d) 248 (C. C. A. 2, 
1944) (arraignment on Monday, July 6, after arrest on Saturday, July 4, 
held proper) ; United States v. Ebbs, 10 Fed. 369 (D. C. W. D. N. Car., 1881) 
(delay held proper when arrest takes place “in or near night”). 

See also note to Rule 5, Notes to the Rules of Criminal Procedure for 
the District Courts of the United States, and cases cited there: Carroll v. 
Parry, supra; James v. United States, 38 F. (2d) 431 (C. C. A. 9, 1930); 
Commonvcealtli v. DiStasio, 294 Mass. 273 (1936) (held proper to withhold 
arraignment when criminal session was closed, even though civU session 
was open); State v. Freeman, 86 N. C. 6S3 (1881) (no duty to take before 
magistrate “at a late and unreasonable hour of the night”) ; Peloquin v. 
Hibner, 231 Wise. 77 (1939). 
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stances may dictate that some delay ensues between arrest 
and commitment amounting to one, two, or many hours 
* * This recognition is emphasized by the holding of 

the court in Harper v. Strange, — U. S. App. D. C. —, No. 9266, 
a civil case for false arrest decided the same day as the Akowsky 
case, in which it was held that a two-and-a-half- to three-hour 
detention of a juvenile was lawful under § 11-912 (D. C. Code, 
1940). 8 The Court there described as “admirable” the policy 
of the Police Department to avoid creating a record of juve¬ 
niles by refraining, pending investigation, from turning them' 
over to the court or to a place of detention provided by the 
Board of Public Welfare. It is significant too that this hold¬ 
ing was made in interpreting a statute requiring “immediate” 
action, as distinguished from action “without unnecessary 
delay” as required in the Akowsky and the instant case. 

These considerations, it is submitted, make it abundantly 
clear that this court, in Akowsky v. United States, was confin¬ 
ing itself to the particular facts before it and did not intend 
to upset the long established rule that in the usual case arraign¬ 
ment is not required after office hours or on a holiday. 7 

From this it follows that appellant's confessions were ad¬ 
missible not only because there was no showing of aggravation 
or coercion, but because in addition his detention was not ille¬ 
gal at the time he confessed. Subsequent illegality of his de¬ 
tention, of course, did “not retroactively change the circum¬ 
stances under which he made the disclosures.” United States 
v. Mitchell, 322 U. S. 65,70 (1944). 

•Whenever any officer takes a child into custody, he shall, unless it is 
impracticable or has been otherwise ordered by the court, accept the written 
promise of the parent, guardian, or custodian to bring the child to the 
court at the time fixed. Thereupon such child may be released in the 
custody of a parent, guardian, or custodian. If not so released, such child 
shall be placed in the custody of a probation officer or other person desig¬ 
nated by the court, or taken immediately to the court or to a place of de¬ 
tention provided by the Board of Public Welfare, and the officer taking him 
shall immediately notify the court and shall file a petition when directed 
to do so by the court. [Italics supplied.] 

T See §28-616 (D. C. Code, 1940), declaring that “• * * every Sat¬ 
urday, after twelve o’clock noon • * • shall be holidays in the Dis¬ 
trict for all purposes.” 



CONCLUSION 


For the foregoing reasons it is respectfully submitted that 
the judgment of the court below was correct and should be af¬ 
firmed. 

Respectfully submitted. 

George Morris Fay 
United States Attorney. 

John C. Conliff, Jr., 
Assistant United States Attorney. 

Sidney S. Sachs, 

Assistant United States Attorney. 
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In the District Court of the United States for the 
District of Columbia 

Criminal Division No. 1 

Criminal No. 77905 

Washington, D. C., Monday, December 9, 1946. 

United States vs . Horace U. Boone 

The above-entitled case came on for trial at 11:00 o’clock 
a. m., on Monday, December 9, 1946, in the District Court of 
the United States for the District of Columbia, in the court¬ 
house at Washington, D. C. 

Before: Honorable Bolitha J. Laws, Chief Justice of the 
District Court of the United States for the District of Columbia, 
and a jury. 

Appearances: John C. Conliff, Esq., Assistant United States 
Attorney, on behalf of the United States; and Joseph J. Lyman, 
Esq., on behalf of the defendant. 

2 Thereupon Lucius Williams was called as a witness 
for and in behalf of the United States, and being then and 

there duly sworn by the Clerk of the Court, assumed the witness 
stand and, upon examination, testified as follows: 

Direct examination by Mr. Conliff: 

Q. State your full name. 

A. Lucius Williams, Jr. 

Q. You live at 1839 13th Street Northwest? 

A. Yes, sir. 

Q. How old are you? 

A. 26. 

Q. Now, where are you employed? 

3 A. At the Whitelaw Hotel. 

Q. Where is that located? 

A. 1839 13th Street Northwest. 

•Numbers indented at the left margin are Record page numbers. 
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Q. Were you employed at the Whitelaw Hotel on September 
the 2Sth of this year? 

A. Yes, sir; I was. 

Q. What sort of work did you do at that time? * 

A. Clerk. 

Q. A desk clerk? 

A. Yes, sir; at night. 

Q. Now, directing your attention to the early morning of 
September 28th of this year, were you on duty? 

A. Yes, sir. 

Q. And did something unusual occur while you were on 
duty? 

A. Yes, sir; it did. 

Q. Tell the Court and jury what happened, please. 

A. On the morning of September the 2Sth, about six or six- 
fifteen, I was sitting at the desk writing, at work on the books 
and posting, and in walked the defendant Boone, and he had 
a gun in his hand and a handkerchief over his face. 

Q. Did you know him, or was he registered at the hotel? 

A. I wasn’t on duty when they came there, but the record 
showed three people registered at the hotel. 

Q. Was he one of the three? 

4 A. Yes. 

Q. You saw this defendant come into the hotel? 

A. Yes, sir. 

Q. Tell us what happened. 

A. He came in with the gun in his hand and the handker¬ 
chief over his face, and he asked for the key to the drawer, to 
open the drawer, so I took the key, put it in the drawer and 
turned the lock, but I didn’t open the drawer. 

Q. Keep your voice up. 

A. I didn’t open the drawer at all for him at any time. He 
opened the drawer and took the contents out of it. 

Q. What was in it? 

A. There was money in it; $50 of the hotel’s money. 

Q. Was there any other money? 

A. $52 belonging to a guest, William Taylor, that he gave 
me about two o’clock for me to keep for him. 
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Q. Did you give this man permission to take this sum of 
money from the desk drawer? 

A. No, sir. 

Q. Now, what were the lighting conditions around the desk 
at that time? 

5 A. Well, the lighting conditions was all right. We 
had a 60-watt bulb there, and we had one of those big 

chandeliers right in front of it. The desk lighting is good. 

Q. Did you observe this man’s face? 

A. The part I could see of his face. 

Q. Did you observe that clearly? 

A. Yes, sir. 

***** 

6 Q. Did you get a look at the gun this man had in 
his hand? 

A. Yes, sir. 

Q. Do you know what caliber gun it was? 

A. All I know, it was a small caliber. 

Q. What color was it, if you remember? 

A. It was—the barrel, I would say, was white, silverlike, 
with a little rust on it. 

Q. How was the man dressed? 

A. He had on a light tan sleeveless sweater, a brown shirt, 
had on a gray tweed hat and brown shoes, and a pair of striped 
trousers. 

Q. Did you give that description to the police? 

A. Yes; I did. 

Q. Now, after this man went down the street the way you 
have told us, did you ever see him again? 

A. Yes; I saw him once. 

Q. Where? 

A. At No. 2 Precinct. 

Q. When was that? 

A. That was the same morning. 

Q. You say No. 2. Is that No. 2 Precinct? 

A. Yes. 

7 Q. What time of the same morning did you see him 
at No. 2 Precinct? 

A. It was between nine or ten o’clock, I suppose. 


IS 


Q. Did you identify him at that time? 

A. Yes; I did. 

Q. How was he dressed then? 

A. When I identified him, he didn’t have on the same 
clothing. 

***** 

Mr. Conliff: You may examine, Mr. Lyman. 

Cross-examination by Mr. Lyman: 

***** 

12 Q. How did you tell me he was dressed? 

A. I told you he had on a light tan sweater, sleeve¬ 
less; tan brown shirt; striped trousers; gray tweed cap; and 
a pair of brown shoes. 

Q. You described these shoes, specifically, to me. I want 
you to tell the Court and jury what you noticed about 

13 these shoes. 

A. They had—they weren’t plain toes; they had some 
design on them. 

t # # t # 

Q. Describe the shoes as you told me. 

A. They were brown shoes, I told you, and they had a design 
in the toe of them. 

Q. WTiat kind of design? 

A. Oh, I noticed they weren’t plain toes. 

Q. Was it like this shoe [indicating] ? 

A. It wasn’t like that shoe. 

Q. (To the defendant.) Come up here. Look at these 
shoes. Are these the shoes? 

A. Come up closer. 

Q. You step down here and look at them. 

14 A. That is not the shoes you had on. 

Q. That is not the shoes he had on? 

A. No; it wasn’t. 

***** 

Q. You say he had a handkerchief over his face? 

A. Yes. 

Q. And you could not see his face? 

A. Not all of it. 



Q. You never did see his face? 

A. No, I didn’t; not until I saw him at No. 2. 

By the Court: 

Q. What part of the face was the handkerchief over? 

A. Up to about there [indicating]. 

By Mr. Lyman: 

Q. And he had a handkerchief up to here [indicating], and 
he had a gray tweed cap on? Did that fit him well? 

A. The cap he had on? 

Q. Yes. 

A. It fitted all right. 

Q. Was it a good fit, the cap? 

A. I don’t know whether it fitted perfectly or not. 
15 Q. As a matter of fact, wasn’t it large on him? 

A. I said I don’t recall whether it fitted perfectly 

or not. 

Q. You told me you saw a scar on the side of his face? 

A. A scratch on the side. 

Q. Which side? 

A. I don’t know which side, but a scratch on the side of 
the face. 

Q. Do you recall it? Wliich side was it on? Do you re¬ 
member? 

A. I don’t know which side it -was on. I know he had a 
scar. It looked like it was a fresh cut or something? 

Q. Like what? 

A. Like it had been fresh. 

Q. It looked like a wound, is that what you are trying to 
tell me? 

A. I said a scar. I don’t know what you call it. 

Q. It looked like a fresh scar? 

A. Not so new, you know. 

* * * * • 

17 Q. How long did this whole operation take, this al¬ 
leged robbery? 

A. Four or five minutes. 

Q. You got a good chance to look at him? 

A. Yes. 
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Q. Were you scared? 

A. Yes, I was—no. No; I never have been scared of 
nothing in my life. 

***** 

By Mr. Lyman : 

Q. How did the sleeveless sweater fit him? 

A. It was too tight for him. 

18 Q. Do you remember Officer Zazanis? 

A. I don’t know the officer. 

Q. The uniformed officer that you gave the report to? Do 
you remember him? 

A. There was two uniformed officers. 

Q. Do you remember the uniformed officers to whom you 
gave this report? 

A. I talked to two of them. 

Q. Did you give them a report of this case? 

A. Yes, sir. 

Q. And describe him? 

A. Yes, sir. 

Q. Did you describe him at that time that this sweater 
fitted tight? 

A. No; I didn’t. 

Q. Did you mention the scar? 

A. No; I didn’t. 

***** 

Q. Did you notice his shoes in the lineup? 

A. Yes; I did. 

19 Q. Now, remember you are under oath. You told 
me in the line-up he had the same shoes that he had 

when this gun was stuck in your face; is that correct? 

A. That is right. 

Q. Are you willing to state now that in the line-up the shoes 
you saw were the shoes with a fancy design? 

A. Yes, sir. 

Q. And that was the first time you saw his face? 

A. His whole face; that is right. 

Q. But the shoes were still on him? 

* * * * * 
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20 Q. Do you recall about six o’clock of that day, in 
the morning, you went to Taylor’s room and knocked on the 
door on the third floor? Do you recall that? 

A. About six o’clock in the morning after I had called the 
officers. 

Q. I don’t know when it was, about six or six-fifteen, and 
you went to Taylor’s room and knocked on the door. 

A. I went to his door. 

Q. You went up to Taylor’s door? 

A. Yes. 

Q. He came to the door? 

A. Taylor? 

Q. Yes. 

A. Yes. 

Q. What did you say? 

A. I told him the hotel had been robbed. 

Q. Did you tell him who had done it? 

A. No; I didn’t because at that time I had never seen this 
boy Boone until he robbed me. Didn’t know he was with 
Taylor. 

22 Q. You said he didn’t have on the same clothes; is 
that correct? 

A. You mean now? 

Q. He didn’t have on the same clothes during the line-up 
that he had when this alleged robbery occurred? 

A. No; he did not. 

* * ♦ ♦ # 

25 Q. You described a gun as the gun that help you up 
before the Commissioner, didn’t you, before the United 
States Commissioner? 

A. I told him it was a small caliber gun, about that size. 
Q. Didn’t you identify a gun as the gun? 

A. Not as the gun. 

Q. You identified a cap that he wore as the cap, didn’t 
you? 

A. I identified the cap. I said it was a gray tweed cap. 

Q. And you were showed a gray tweed cap and you said 
that is the one? 

A. That is what I said. 
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Q. And you were shown a sweater? 

A. That is right. 

Q. And you said: That is the sweater? 

A. That is right. 

26 Mr. Lyman. Do you have those here? 

Mr. Conliff. If the Court please, there was certain 
property turned over to me by the Property' Clerk’s office. 
I tender it to defense counsel if he wants to use it. 

***** 

By Mr. Lyman : 

Q. I show you this sweater. 

Mark this for identification as Defendant’s Exhibit No. 1. 
(Thereupon the article was marked “Defendant’s Exhibit 
No. 1” for identification.) 

By Mr. Lyman : 

Q. I ask you if you have ever seen that before? 

A. That is the same sweater. 

Q. The same sweater as wdiat? 

A. As the defendant had on when he held me up. 

Mr. Lyman. Any objection to putting this in evidence? 
Mr. Conliff. I have no objection. I don’t think it has 
been properly identified, but I have no objection. 

27 The Court. It may be received. 

By Mr. Lyman : 

Q. I show you a gray tweed cap and ask you if you recog¬ 
nize that? 

A. That is the one I identified. 

Mr. Lyman. Mark this as Defendant’s Exhibit No. 2 for 
identification. We will put it in evidence later. 

(Thereupon the article was marked “Defendant’s Exhibit 
No. 2” for Identification.) 

***** 

By Mr. Lyman : 

Q. Did you ever see this before? 

A. The one he used was a small caliber gun. 

Q. Was this the gun? 

A. I could not say. It was a small caliber gun. 


Q. Isn’t this the gun you identified before the Commissioner 
as the gun that help you up? 

A. I told him it was a small caliber gun. 

***** 

29 Thereupon* Edward L. Hayes was called as a witness 
for and in behalf of the United States, and being then 

and there duly sworn by the Clerk of the Court, assumed the 
witness stand and, upon examination, testified as follows: 

Direct examination by Mr. Conuff: 

Q. Your name, sir, is Edward L. Hayes? 

A. That is right. 

Q. Hayes? 

A. That is right. 

Q. And you are a member of the Metropolitan Police at¬ 
tached to No. 13 Precinct? 

A. That is right, sir. 

Q. A precinct detective? 

A. Yes, sir. * 

Q. Mr. Hayes, did you have occasion to investigate a com¬ 
plaint from the Whitelaw Hotel- 

Mr. Lyman (interposing). May I interpose an objection? 
I would like to approach the bench. 

The Court. All right. 

(Thereupon counsel approached the bench and the follow¬ 
ing occurred out of the hearing of the jury:) 

30 Mr. Lyman. I would like to object to anything that 
the officer testifies to in regard to any conversation with 

Boone or anything he obtained from Boone under the McNabb 
case. 

The Court. What is the situation? 

Mr. Lyman. Briefly this: The boys were arrested this par¬ 
ticular morning at eight or nine o’clock, and they were taken 
to No. 13 or 2, and immediately thereafter probable cause was 
established as to Boone, that is, as far as identification is con¬ 
cerned. 

Then the boys were separated and each given a going-over by 
the police, according to his story, and it was Monday before 
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Boone made any statement to him about money, and they 
weren’t satisfied with that. 

On Tuesday, he got some other statement out of him. It 
was after a terrific beating on Sunday night, and it was Tues¬ 
day afternoon before they took him before the Commissioner. 

The Court. Well, what statements are you going to bring 
out, what dates? 

Mr. Conliff. I was going to show that the defendant ad¬ 
mitted taking the money, but he said the complainant was 
drunk. Furthermore, he said this money, the S50, was re¬ 
covered from the shoe of the defendant, and that is the sub¬ 
stance of it. 

31 The Court. Recovered what date, at the time of his 
arrest? 

Mr. Conliff. I imagine so, Your Honor, but I am not cer¬ 
tain. I would like to see the Clerk’s file showing the date he 
was taken before the Commissioner. 

The Court. All right. Perhaps I had better take testimony 
out of the hearing of the jury. I wifi pass on its admissibility 
afterward. 

Let the jury step out. The following testimony is taken out 
of the hearing of the jury. 

(Thereupon, the jury left the courtroom at 11:45 o’clock 
a. m.) 

Mr. Conliff. This shows October the first, but I neglected 
to show it to Your Honor. 

(Thereupon, counsel resumed their places in the courtroom 
and the following occurred out of the hearing of the jury:) 

By Mr. Conliff: 

Q. Officer Hayes, what was the first time on the morning of 
September 2S that you talked to the defendant? 

A. I talked to him about nine o’clock, nine a. m., eleven a. m. r 
and several times during the p. m., on Saturday. 

Q. Now, the date of September 28th; was that the date he 
was arrested? 

32 A. That is right. 

Q. Do you recall the day of the week that was? 

A. That was on Saturday. He was arrested about nine 
o’clock on Saturday morning, nine a. m. on the 28th, 
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Q. You say you talked to the defendant at nine o’clock? 

A. Yes, sir. 

Q. When did you talk to him the second time? 

A. About eleven o’clock, around approximately eleven 
o’clock in the morning, at No. 2 Precinct. 

Q. And then several times in the afternoon? 

A. And several times that night. 

Q. When did you take the defendant before the United 
States Commissioner? 

A. I am not sure. It was either Monday or was Tuesday, 
the following Monday or Tuesday. I am not certain as to the 
date. 

Mr. Conliff. I believe the record shows October 1st, if the 
Court please. That is a Tuesday. 

The Court. Yes. 


By Mr. Conliff: 

Q. Was there any reason why, sir, he wasn’t taken before 
the Commissioner on Monday? 

A. I had instructions from Lieutenant Tolson of the Gen¬ 
eral Assignment Squad to hold them there as they were 
33 doing further investigation in other cases with him. 

Q. Now, at the time you talked to him the first time, 
at nine o’clock, what did you say to him and what did he say 
to you, if anything? 

A. I asked him what was he doing in the hotel, had he taken 
part in a certain holdup as described by the complainant, and 
did he know any of the two men that were in the room with 
him, and he denied he had taken part in the holdup, and 
he denied knowing the other two men arrested with him at the 
same time, and he said that none of the property in the room 
was his. 

I later carried the complainant to No. 2 Precinct and put 
him in the lineup with five or six other defendants. 

Q. Wkat time of the day was that? 

A. That was about eleven o’clock in the morning, on Sep¬ 
tember the 28th. At that time the complainant picked the 
defendant out, and I later put that cap and that sweater on 
the defendant, and the complainant picked him out again. 
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The complainant told me in the presence of the* defendant 
that the sweater was too small for him, and the hat, a little 
cap, a little too small, and he recognized him although he 
did have a handkerchief over his face because of a scar on 
the left side of his face, I believe. 

At that time the defendant denied having been in the 

34 hotel or being present, and he also denied having held 
the complainant up. I talked to him several times 

the same day and he still denied knowing any of the other two 
defendants, or having been at the hotel. 

Later that night, about eleven o’clock, I believe it was, he 
sent for me and said he wanted to get himself straight, that 
he had been in there, that the complainant was asleep, had 
been under the influence of whisky, and that while he was 
asleep he went behind the desk, opened up the cash box and 
took the money out of there and went on out in the street, 
but that he didn’t hold the clerk up at the point of a pistol, that 
the other two defendants had nothing to do with it, that they 
didn’t know he had even pulled that job. 

The following morning, Sunday morning, he sent for me 
again at No. 2 Precinct, and at this time he stated that he had 
the money in his shoe and pulled out about eighty or ninety 
dollars, I forget exactly which, and he said that was the money, 
$59.50 of that money belonged to the hotel that he had taken 
out of the cash register while the complainant was asleep, and 
I took all the money from him and carried it back to No. 13 
and took out $59.50, and marked it as evidence and sent it 
to the Property Clerk, and the rest of the money, the balance, 
I had but on the book to his credit. So when he was 

35 carried to the Commissioner, that money was returned 
to him. 

Q. Did you search him prior to the time that he gave 
you this money from his shoe? That was Sunday morning? 

A. Yes. Sunday morning I think Detective Amos searched 
him when he was brought in the precinct. 

On Saturday, the 28th, I went over him but I didn’t go in 
his shoes. Detective Amos is sick today; that is reason he 
is not here. 


By the Court: 

Q. Did Amos search him? Did he search the shoes? 

A. I don’t know. He called me to the cell block and when 
I got to the cell block, I said: “Come on, boy, give me that 
money,” and he said: “I will. I am going to square myself.” 

By Mr. Lyman: 

Q. That was Sunday? 

A. Sunday morning. 

By the Court: 

Q. You don’t know whether Amos searched his shoes or not? 
A. I don’t know whether he went into his shoe or not. I 
don’t think so, otherwise he probably would have found the 
money. 

Mr. Conliff. That is all. 

36 Cross-examination by Mr. Lyman : 

Q. The arrest was Saturday morning? 

A. The arrest was made Saturday morning, September 28th, 
about nine o’clock. 

Q. Then you separated these three defendants? 

A. That is right, sir. 

Q. Where did you take Boone? 

A. He was sent to No. 2. 

Q. Why did you send him down there? 

A. Because I wanted to separate the three prisoners. I 
didn’t want them to talk back and forth in the cell block. 

Q. Didn’t you have enough room? 

A. Yes. You can’t separate them in No. 13 or any other, 
for that matter. They can talk through the cells. 

***** 

By the Court: 

37 Q. Let me ask you this: Where did you arrest this 
defendant? 

A. I arrested this defendant coming out of room 1-B on the 
second floor. 

Q. And you took him from there to No. 2? 

A. I took all three to No. 13 and booked them. 







Q. Where is No. 13? 

A. 9th and New Hampshire. 

Q. And then you took this particular defendant Boone to 
No. 2? 

A. To No. 2. 

Q. And that is where? 

A. That is on New York Avenue and 6th Street. 

Q. I suppose by this time it was about ten o’clock? 

A. Yes. 

Q. By the time you booked them? 

A. By the time I booked them it was about ten o’clock be¬ 
cause we spent some time up at the Whitelaw, searching the 
room, and I don’t recall now but I think the arrest book will 
show they were booked at 9:45 a. m. 

Q. And you questioned him at No. 2 about eleven o’clock? 

A. Yes, sir. I had to go to look for the complainant at first 
as he had gone to the hotel, and by the time we got him and 
carried him down to No. 2 and got the men in the 
38' lineup, it was eleven o’clock. 


The Court. Is there anything else? 

Mr. Lyman. I can put the defendant on for that purpose 
only, to get his testimny for the single purpose of contradict¬ 
ing the officer. 

The Court. Of course, if there is any evidence at all for 
the jury that it was obtained within a reasonable time, I can 
submit it to the jury. I can do it on the instructions, and it 
seems to me, according to the testimony here, that the admis¬ 
sions having been obtained on Saturday night and Sunday 
morning, it would have been within a reasonable time before 
they took him to the Commissioner. 

39 Mr. Lyman. He is ready to testify that it was taken 
Monday morning. He called him Monday morning af¬ 
ter an occurrence of Sunday night, and then they waited until 
Tuesday to take him down there. 

The Court. It seems to me that under the McNabb case 
that the reasonable time for him to be taken before the Com¬ 
missioner would have been Monday morning. 

Mr. Lyman. I agree with that. 


The Court. I think it would be Monday morning. If you 
arrested him around nine o’clock and had to go through the 
routine of booking him, searching him, and entering the case, 
and taking him down to No. 2,1 think it would be a reasonable 
time to take him there the first thing Monday morning. 

If the admission occurred on Saturday and Sunday, then it 
would be admissible. If they occurred Monday afternoon, it 
would be inadmissible. 

Mr. Lyman. We contend it was Monday morning. 

The Court. If you have a dispute, I will have to leave it to 
the jury under the instructions. It is only where it is clearly 
that it is wrong that I strike it out. 

Mr. Lyman. It is a question of you believing. 

The Court. It is not a question of my believing; it is a ques¬ 
tion of the jury believing. It is up to the jury. If he says he 
did not make any admissions or made then Monday af- 
40 ternoon after force, or without force, I will have to tell 
the jury to disregard it. 

I will take the testimony before the jury subject to your 
objection. Let the jury come back. 

(Thereupon, the jury returned to the courtroom and the 
following occurred within the hearing of the jury:) 

Direct examination (resumed) by Mr. Conliff: 

Q. Now, Officer Hayes, I believe the last question I asked 
you was: Did you have occasion to go to the Whitelaw Hotel 
on September the 28th of^this year? 

A. I did, sir. 

Q. And what time did you arrive at the hotel? 

A. Approximately nine a. m. 

Q. Why did you go to the hotel? 

A. I went as the result of certain conversation I had with 
the complainant. 

Q. What did you do after you got to the hotel? I believe 
you said you got to the hotel about nine a. m.? 

A. Yes. 

Q. On September the 28th, 1946, on Saturday morning? 

A. Yes, sir. 

Q. What did you do? 
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A. We found the defendant and placed him under arrest. 

Q. Where was he at the time you placed him under 

41 arrest? 

A. He was coming out of room 1-B on the second 
floor of the Whitelaw Hotel at that time. 

Q. Was anyone else in the room at that time? 

A. Yes, sir. 

Q. Who? 

A. There was another man by the name of William Worthy. 
Q. Now, you mentioned a third person. Who was that? 

A. That was a man by the name of William Taylor. 

Q. Did you take him in custody? 

A. Officer Cannon took him in custody. He was in room 
2-B. 

Q. How far apart were the two rooms you just described? 
A. One was on the second floor, and the other room, Taylor’s, 
approximately over it on the third floor. 

Q. What did you do after you arrested the defendant Boone? 
A. I questioned Boone, and I asked him whether he had 
been in the hotel around six o’clock that morning, whether he 
had held the complainant, the clerk of the hotel, up, and 
whether any of the clothing and property found in room 1-B 

was his, and he denied it, and then I carried Boone to- 

Q. (Interposing.) If I may interrupt you. At the time 
you talked to the complainant, did he give you a 

42 description of any clothing? 

A. He did, sir. 

Q. Now, did you make a search of any of the rooms for any 
clothing? 

A. I did, sir. 

Q. Which rooms? 

A. 1-B and 2-B. 

Q. Did you find anything in 1-B? 

A. I found three suitcases in 1-B containing- 

Q. (Interposing.) Just a moment. 1-B is where you ar¬ 
rested Boone? 

A. That is right, sir. 

Q. Proceed. 






A. I found in Room 1-B three men’s suitcases containing 
men’s clothing, shirts, trousers, suits, a set of burglar tools, and 
about 12 .32 cartridges. 

Q. You say 12 .32 cartridges? What do you mean by that, 
sir? 

A. .32 caliber cartridges. 

Mr. Lyman. I object to his description of these tools and 
cartridges as immaterial. 

The Court. Well, I will sustain the objection about the 
tools. The cartridges might have some materiality. 

Mr. Lyman. To the clothing, I have no objection. 

' The Court. The clothing and the cartridges I will 

43 permit. 

Are you going to connect those up? Are they car¬ 
tridges that will fit this gun? 

Mr. Conliff. That is right. 

By Mr. Conliff: 

Q. By the cartridges, the 12 .32 caliber cartridges, what do 
you mean? 

A. Cartridge that would fit a .32 caliber gun or revolver or 
automatic. 

Q. How many of these .32 caliber cartridges did you find? 

A. About 12 in Room 1-B. 

Q. Yes, sir. Now, did you search Room 2-B? 

A. I did, sir. 

Q. That is where the man named Taylor was apprehended? 
Is that right? 

A. Yes, sir. 

Q. W’hat, if anything, was found there? 

A. I found that cap and that sweater, and a small .32 caliber 
breakdown revolver. 

Q. I show you this. Can you identify it, sir [handing an 
article to the witness] ? 

A. Yes, sir. That is the revolver I found in 2-B under the 
mattress. 

By the Court: 

44 Q. What was the caliber? 

A. This is a .32 caliber. 
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Mr. Conuff. Mark this for identification as Government 
No. 1. 

(Thereupon, the article was marked “Government Exhibit 
1” for identification.) 

By Mr. Conliff: 

Q. Now, I show you Defendant’s Exhibit No. 1 for identi¬ 
fication, sir. Can you identify that? 

A. This is the sweater that was found in 2-B of the White- 
law Hotel by me on Saturday morning, September 28. 

Q. Showing you this cap, sir, can you identify that, indi¬ 
cating Defendant’s Exhibit No. 2 for identification? 

A. This cap was found in Room 2-B also on the same 
morning. 

Q. Now, after you talked to the defendant at the Whitelaw 
Hotel, did you take him anywhere? 

A. Yes, sir. I carried him to No. 13 Precinct where he was 
searched and booked, and then transferred him to No. 2 
Precinct. 

Q. What time was he transferred to No. 2 Precinct? 

A. He was transferred there shortly after he was booked. 

Q. WTiat time would you say? 

A. Before 10 o’clock, I would say. 

Q. Now, did you do anything with respect to the de- 
45 fendant at No. 2 Precinct that day? 

A. I did, sir. 

Q. What did you do, sir? 

A. About 11 o’clock I arrived- 

Q. (Interposing.) That is 11 a. m.? 

A. Yes, sir. 

Q. The same day? 

A. Yes, on Saturday, September 28, I arrived at No. 2 Pre¬ 
cinct with Detective Amos and several members from the 
Robbery Squad and the complainant. 

I left the complainant out by the desk clerk and went into 
the cellblock and arranged a line-up with either five or six 
men of the general appearance and general build of the de¬ 
fendant, and then sent for the complainant and brought him 
in there where he confronted this defendant in the line-up and 
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identified him as the man who had held him up Saturday morn¬ 
ing around 6 o’clock on September 28. 

Q. Did he say anything to the man that he picked out? 

A. He kept quiet at the time. 

Q. Did the defendant say anything to him? 

A. No; he shook his head. 

Q. What happened then? 

A. I then put the cap and this sweater on the defendant, 
and the complainant said that was the man. He didn’t 
know the cap, about the cap. Although he had on a 

46 handkerchief, he remembered the defendant, his gen¬ 
eral build and a scar over his eye on the left side. 

Q. D’d he have a scar on the left side, near the eye, at the 
time of the line-up? 

A. Yes; he had a small scar on the left side. 

I asked the defendant if he had—what he heard was true, 
and he said, “no,” it wasn’t true. Then I took the complainant 
up to the Whitelaw Hotel, and I talked to two men later- 

By the Court: 

Q. (Interposing.) What time was that you had the line-up? 

A. It was about 11 o’clock, maybe a little before or after. 
I remember, I am pretty sure it was before, on Saturday morn¬ 
ing, this line-up at No. 2. 

By Mr. Conxiff: 

Q. What time was the line-up completed and" the complain¬ 
ant left? 

A. In about fifteen minutes, and the complainant went back 
to his place of employment, and we went back to the precinct, 
and later on that afternoon I talked to the defendant and 
Worthy at No. 2, and later that night, around 5 o’clock, I 
talked to him again, and he still denied having held this 
place up. 

About 9 or 10 o’clock on Saturday night I went back 

47 and talked to him. 

Q. Is that the same day? 

A. Yes; the same day. This all took place on Saturday. 

At this time he stated to me that around about 4 or 5 o’clock, 
he wasn’t sure of the time, on Saturday morning,- in the a. m., 







he came downstairs from Room 1-B to get some whisky, and 
while passing through the lobby he saw the complainant, who- 
is the clerk there, asleep, and he went behind the desk and went 
in the cash drawer and removed the money and went out. 

He said at no time did he place a gun on the complainant 
or take any money from him, that the complainant was drunk 
and he didn't know what happened, and that was the true 
story. He wanted to get himself straight, and the other two 
boys who were arrested with him had no part in it or that they 
knew anything about it. He said it was true they all came 
to the hotel together, but the other two gentlemen who were 
arrested knew nothing about it, and he wanted to square him¬ 
self and get it straight. 

Q. What time was this on Saturday evening? 

A. I am sorry. Repeat that. 

Q. About what time in the evening? Can you tell me? 

A..This conversation took place at No. 2 at about 9 
o’clock. 

4S Q. 9 p. m.? 

A. Yes, sir. 

Q. Was anyone beside you present at that time? * 

A. Yes, sir; Detective Amos. 

Q. Is he here today? 

A. No; he is not here. He is sick. 

Q. How’ long a period did you talk to the defendant, that is, 
the same day, on all the occasions you talked to him up until 
the time that he told you he took the money? 

A. I imagine about an hour and a half until he told me that 
he took the money, about an hour and a half. 

Q. On how many occasions did you talk to him prior to 
the time he admitted to you he took the money? 

A. About three times. 

Q. How long would you talk to him on each of these times? 

A. On the second time I talked to him it was about a half 
an hour or forty minutes, and the first I talked to him was 
fifteen or twenty minutes at the Whitelaw, and the third con¬ 
versation, we had at No. 13 Precinct, and that is why he was 
transferred to No. 2, and then I talked to him about fifteen 
or twenty minutes, including the lineup at No. 2 at 11 o’clock,. 
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and I talked to him in the afternoon about 25 or 30 minutes 
at No. 2. 

Q. Were you in charge of the investigation of this 

49 case? 

A. Yes, sir. 

Q. Did any other police officer question him in the interim? 
Do you know? 

A. I think he was questioned by officers of the general as¬ 
signment squad and the robbery squad when he was sent to 
a lineup, a general lineup at Police Headquarters at 7 o’clock 
on Saturday night. 

Q. Now, at any time that you talked to him did you make 
any threats against him? 

A. I did not, sir. 

Q. Did you make any promises to him? 

A. I did not, sir. 

Q. Now, after you talked to him on Saturday night, I be¬ 
lieve you said at 10 o’clock, he said that he had taken this 
money and the complainant was drunk? 

A. Yes, sir. 

Q. Did you have occasion to see the defendant after that? 
A. Yes. 

Q. When? 

A. I saw him at No. 2 Precinct about 1 o’clock, 1 p. m., 
maybe a little later, around that hour, on Sunday, September 
29. I went there because I had a message request that he 
wanted to talk with me over there, and shortly after 

50 roll call I went down to see the complainant—the de¬ 
fendant, rather, and talked to him, and at this time he 

said he wanted to give me the money, and there was another 
prisoner in his cell block, whose name I don’t know, and Boone 
said to him, the other defendant, give me that money, and 
he said: All right, and he gave me a sum of money, possibly 
eighty or ninety dollars. 

Q. Where did Boone get the money? 

A. From this other defendant who had the money in his 
shoe at the time, and Boone told me in the presence of this 
other man that he recovered the money from, that he had put 
the money in his shoe ever since he had been arrested, and 
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he gave the money to the other prisoner when we went to the 
lineup because he was afraid they might search him and find 
it in his shoe there, although he had been searched at No. 13. 
As far as I can recall, his shoes weren’t taken off. That is not 
the general custom when a prisoner is searched there. 

Q. Now, did you at any time show him Defendant’s Ex¬ 
hibit No. 1, this sweater? 

A. Yes, sir. 

Q. Did he have anything to say about this? 

A. He denied at the time of the lineup that he had on that 
sweater or the cap, but later when he told me about the money, 
he said he had them on, the cap and the sweater. 

Q. Later? At what time? 

51 A. When he gave me the money on Sunday. 

Q. Did you question him about the cap? 

A. He said he had the cap and sweater on, and he got it 
from Room 2-B and put it on. 

Q. Did you question him about the gun in Room 2-B? 

A. Yes. He said he didn’t have a gun. He said he stole the 
money while the complainant was asleep. 

Q. What time on Saturday did you first see the complain¬ 
ant? 

A. He was sitting in the office, the complainant; about 
twenty to 9. 

Q. WTmt was the complainant’s condition with respect to 
sobriety at that time? 

A. The complainant’s condition as to sobriety was that he 
was sober, sir. 

Q. Did you notice any odor of alcohol on his breath? 

A. I didn’t smell any odor of alcohol and I was close to 
him. 

Q. Did he talk coherently? 

A. Yes, sir; very clearly. 

Cross-examination by Mr. Lyman : 

* * * * • 

Q. Officer, you testified that this cap and the gun and this 
sweater were all recovered from Taylor’s room on the 
.52 third floor; is that right? 

A. That is right, sir. v 





37 


Q. As far as you know, Boone’s room was on the second 
floor? 

A. Yes, sir. 

Q. As far as you know, this cap and sweater could belong to 
Taylor? 

A. Boone told me he had these two articles, that he tried to 
go in Room 2-B, that the man Taylor would not let him in, 
and he tried to break the door down. As a matter of fact, the 
door, the jamb was loosened in Room 2-B. Whether he was 
in there, I don’t know, but he told me he made an attempt to 
go into it. 

Q. But you don’t know whether he got in? 

A. No; I don’t. 

Q. But this was recovered from Room 2-B? 

A. That is right, sir. 

* * * * # 

Q. When this arrest was made, was Lucius Williams 
53 with you? 

A. I don’t recall whether he was on the first floor or in 
the lobby, but I know he went to the hotel with me when we left 
No. 13. He went in the scout car with Officer Cannon and 
Beach, and we had him with us. Whether he followed us up to 
the second floor, I don’t recall. 

Q. But he was in the hotel? He wasn’t down at the robbery 
squad? 

A. No; he was in the hotel. As I recall it, I think he was in 
the lobby because he wasn’t in the room at any time, and I 
placed Boone under arrest as he was coming out of the door 
and shoved him back in the room and closed the room, and 
I know the complainant wasn’t present at that time. I don’t 
think he saw him when I brought him out. 

Q. You made a search of these rooms and picked up their 
personal belongings, as I understand it; is that correct? 

A. That is right. 

Q. And I have attempted to get in touch with you to ex¬ 
amine these two cases? 

A. May I answer that with an explanation, sir? 

The Court. Yes. 
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The Witness. I think you attempted to contact me, as a 
matter of fact, you did contact me on several occasions, and on 
one occasion you wanted to come to the precinct and I told 
you I was going on two weeks leave, and you said: If 

54 you will be back by December 1, I will have plenty of 
time, and I told you it would be better. 

You called me up Friday night, this past Friday night, at 
which time you said you would like to look through the per¬ 
sonal effects at 9 o’clock Saturday morning, and I agreed but 
unfortunately on Saturday morning I took sick. I felt sick. 
As a matter of fact, I am supposed to be still sick. 

Q. And we could not get together? 

A. That is why you could not examine the suitcases and 
the personal effects, but you did have permission to examine 
them. 

Q. As a matter of fact, the first time I called you, you were 
going to the Redskin game? 

A. Yes; I was detailed to the Redskin game. 

Q. So I wanted to do that after your vacation? 

A. Yes, sir. 

Q. Did you look through the suitcases? 

A. Oh, yes. 

Q. Did you find a brown shirt? 

A. My best recollection is “No.” 

Q. Did you find a pair of moccasins? 

A. Shoes. I found a dark pair of shoes there. 

Q. In which suitcase, Taylor’s or Boone's? 

A. Well, at the time these suitcases were claimed by no 
one when they were searched. 

55 Q. But you took them out of Boone’s and Taylor’s 
rooms? 

A. T took them out of the suitcase. He later said they were 
his. 

Q. Did you find a pair of moccasin shoes in there? 

A. I don’t believe I did. I found a pair of brown shoes in 
there. 

Q. Will you describe the shoes? 

A. They were dark shoes that looked more like bedroom 
slippers. 


\ 
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Q. Was that Taylor's bag? 

A. No; that was out of the bag later claimed by Boone. 
These bedroom slippers were dark. 

Q. Any other shoes in there? 

A. I don’t recall. I don’t think so; not in the bag claimed 
by Boone. 

Q. Did you look around that room 1-B, where Boone was, 
to see if there were any other shoes? 

A. I looked around it thoroughly. 

Q. Did you find any shoes with a wing tip design? Did 
you? 

A. I don’t think so. 

Q. Did you find them in Taylor’s room? 

A. No; I didn’t. 

Q. And there is a pair of striped pants that is supposed to 
have been worn by the defendant. Did you find a pair 
56 of striped pants in that suitcase? 

A. No, sir. Oh, wait, there was a pair of green striped 
trousers found in one suitcase. 

Q. What color? 

A. I think green, dark green. 

Q. No brown shirt? 

A. I don’t recall seeing a brown shirt; no, sir. 

Q. But you remember the description that was given to 
Officer Zazanas? 

A. As a matter of fact, I, didn’t read the report until later 
in the day, and the complainant was there and I talked to him. 

Q. Have you since checked the description against the prop¬ 
erty found in the defendant’s suitcase? 

A. Yes; I did. 

Q. Did it match? 

A. The only thing I could recall matching was that coat 
and the sweater. 

Q. You said the coat and the sweater came from Taylor’s 
room. I am talking about the defendant. 

A. Maybe I didn’t understand the question. Repeat it. 

Q. There was a description by Officer Zazanas. There is a 
written report that the defendant had on a pair of moccasin 
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shoes, brown shirt, gray striped trousers. Did you find those 
articles in any of the suitcases? 

57 A. No. 

***** 

65 By Mr. Lyman : 

Q. Were Taylor and Worthy put in the lineup? 

A. Worthy was in the lineup but Taylor wasn’t. 

Q. You arrested them at the same time and they were all 
charged with the same offense; is that correct? 

A. That is correct. 

Q. Taylor charged with this offense as well as Boone? 

A. That is right, sir. 

Q. This was Taylor’s cap; correct? 

A. Boone said that was his cap. 

66 Q. I am asking you where you found it? 

A. In Taylor’s room. 

Q. And you found this [indicating] ? 

A. In Taylor’s room. 

Q. And this [indicating] ? 

A. In Taylor’s room. 

* * * * * 

76 Thereupon George E. Stokes was called as a witness 
for and in behalf of the defendant, and being then and 
there duly sworn by the Clerk of the Court, assumed the wit¬ 
ness stand and, upon examination, testified as follows: 

Direct examination by Mr. Lyman : 

Q. State your full name, please. 

A. George E. Stokes. 

Q. What is your occupation, Mr. Stokes? 

A. Record clerk in the D. C. Jail. 

Q. In the course of your occupation, do you keep the records 
of the inmates in that institution? 

A. That is correct. 

Q. Do you keep records of property, that is, property to be 
given them by visitors, relatives, or friends? 

A. Can I clarify that? 

Q. Yes. 
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A. A person that is ordered held there is permitted to have* 
certain articles of clothing brought in, but before they are al¬ 
lowed to enter they must be approved by the Captain of the ' 
Guard, who, in turn, after approving it, has a list of articles 
made. They are checked in the visiting office and the list 
is sent to the record office to be filed. 

77 Q. So if any clothes or property had come into the 
institution for any particular inmate, it would neces¬ 
sarily be a matter of record? 

A. That is correct. 

Q. Do you have wdth you the record of Horace U. Boone, the 
defendant in this case? 

A. I do. 

Q. Would those records show who his visitors were? 

A. They would. 

Q. Would you look into the record and tell the jury, besides 
myself, who were his visitors? 

Mr. Conliff. I don’t see the relevancy of that, if the Court 
please. 

The Court. All right. Come to the bench. 

(Thereupon, counsel approached the bench and the follow¬ 
ing occurred out of the hearing of the jury:) 

The Court. What do you expect to prove? 

Mr. Lyman. Well, I might say to you: At this time when 
he was picked up, he has not had a chance to change clothes, 
that the clothes described in the lineup are no different from 
the ones he is wearing now. The ones he is wearing right now 
are the ones he had on at the time he w*as arrested, and I am 
contending, when this alleged robbery occurred because he was 
picked up shortly thereafter. I want to exclude the possibil¬ 
ity of him having had any chance to change his clothes. 

78 ' The Court. I think the District Attorney concedes 

he did not have the same clothes on when he was 
picked up. 

Mr. Conliff. Oh, absolutely. 

The Court. That was part of his case. That is conceded. 

Mr. Lyman. I didn’t follow that at all. 

The Court. This man said he had on different clothes. 



Mr. Lyman. But do you remember he said he saw that pair 
of shoes in the lineup that Williams said that are not on him 
• now? 

The Court. While in the lineup? 

Mr. Lyman. That is right. 

The Court. You want to show that there were not any shoes 
brought to him at the jail? 

Mr. Lyman. Yes. 

The Court. I think that will be all right. 

Mr. Conliff. I have no objection to him putting on who 
his visitors were. 

The Court. Why don't you just ask him if he has a list 
of the clothes that were brought to him at the jail. 

Mr. Lyman. All right. 

Mr. Conliff. My thought is if he had no visitors but your¬ 
self, the jury might have the idea he is held in isolation. 

The Court. He has not claimed that. 

79 Ask him if he has a record of the shoes, if any shoes 
were brought to him. Is there any objection to that? 

Mr. Conliff. No. 

(Thereupon, counsel resumed their places in the courtroom 
and the following occurred within the hearing of the jury:) 

By the Court: 

Q. Mr. Stokes, does your record show whether the defendant 
had any clothes brought to him when he was down at the jail? 
A. There is no record of clothing being brought. 

Q. And that is an indication that no clothing was brought 
to him while he was there? 

A. That is correct, sir. 

The Court. That is all. 

***** 

80 Horace U. Boone, the defendant herein, was called 
as a witness for and in his own behalf, and being then 

and there duly sworn by the Clerk of the Court, assumed the 
witness stand and, upon examination, testified as follows: 

Direct examination by Mr. Lyman : 

Q. State your full name, please. 

A. Horace Ulysses Boone. 
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Q. Where is your home? 

A. My home is Fayettesville, North Carolina.- 
Q. I want to direct your attention to the night of September 
27. That was Friday night. Were you a guest at the White- 
law Hotel? 

A. Yes, sir; I was. 

Q. Who did you come to the hotel with? 

A. I came with William Taylor and William Worthy. 

Q. Do you know whether the three of you were registered 
on the book? 

A. Taylor signed the book for the three of us. 

Q. WTiat room did you occupy? 

A. I occupied Room 1-B. 

Q. On what floor is that? 

A. On the second floor. 

Q. Do you know where Taylor had his room? 

81 A. His room was on the third floor, 2-B. 

***** 

83 Q. 7:30, what happened? 

A. I had my pants on and coming out the door, I 
had my nightshirt on and I was coming out of the room going 
to the bathroom, which is only a couple of steps, and Detective 
Hayes and two dressed policemen, with uniforms, and Shorty r 
Lucius, came in, and Detective Hayes took me and carried me 
in the room, carried me back in the room, and he told the 
uniformed policemen to hold them for him, and he looked,, 
stopped and looked at the clothing, and he said: There is 
another one of them, and he went upstairs. He said: There is 
another one of them, and he went upstairs to 2-B, and he 
got Taylor and brought him down with the girl, and he took 
us downstairs. 

Q. Where did he take you then? 

84 A. To the corner. Then he called a scout car, a 
policeman’s car, and he put us in there, and I said: What 

is the matter; what it was? 

So he said: Investigation, and took me down to the pre¬ 
cinct and asked me questions, what was my name, and the 
sergeant asked what was my name, and he said: Book them 
for investigation. 







Q. Did he tell you you were charged with robbery? 

A. No, sir; he didn’t. 

Q. Did you ask him for a lawyer? 

A. When he booked me for investigation, I didn’t ask for 
a lawyer at that time. 

Q. When did you ask for one? 

A. I asked for a lawyer only two hours later. He and 
another detective, some other fellow, came in with Shorty, 
Lucius Williams wdth him, and he brought myself and about 
six other fellow’s out from the cell block and lined us up, and 
he came near us and he said: Don’t be afraid to point him out. 

So Williams w’alked up and pointed me out, and when he 
pointed me out the detective put the sweater on me and the 
cap. Then he said: Put them back in the cell, and he told 
the keyman to put me back in the cell, and I asked for a 
lawyer, and he said where I was going I wouldn’t need one; 
I w’ould be an old man when I came out. 

Q. Who said that? 

85 A. Detective Hayes. 

Q. Do you recall whether that w*as the Saturday that 
you were arrested and identified? 

A. This was Saturday. 

Q. When was the next time that you sawr Officer Hayes? 

A. Next on Sunday morning I met him. 

Q. Where? 

A. He came to the precinct, and he moved me from that 
one to another. 

Q. You were moved to another precinct? 

A. Yes. 

Q. That was on Sunday? 

A. Yes; Sunday. 

Q. What did Hayes say to you and what did you say to 
him? 

A. When he moved me, I asked for a lawyer again, could I 
get one. I tried to get one through the precinct but they 
wouldn’t let me phone, and he took me to another precinct and 
locked me up there. 

Q. Did Hayes interrogate you? 

A. No; he didn’t bother with me at that time. 
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Q. This is Sunday, now? 

A. Yes, Sunday. 

Q. Did he interrogate you on Saturday, question you on 
Saturday? 

86 A. No; he didn't ask me no questions at all after the 
line-up. 

Q. But before the line-up, did he ask you questions? 

A. Yes; he asked me questions then. 

Q. Did you see Hayes at any time during Sunday? 

A. No, sir; only on Sunday when he took me Sunday morn¬ 
ing to the other precinct. 

Q. Did you see any other officers during the day, during 
Sunday? 

A. No, sir. 

Q. Toward Sunday night? 

A. Sunday night about 1 o'clock I was asleep. 

Q. What happened then? 

A. And Detective Hayes came and woke me up and took 
me out in a large room. 

Q. Louder. 

A. Took me in a large room. Detective Hayes came and 
woke me up and took me out in a large room, and there was 
five more white detectives, and he turned me over to them. 
Q. What did he do? * 

A. He went on; he went on away. 

Q. He left the room? 

/ • 

A. I didn’t see him any more. 

Q. Now, tell us what happened in that room. 

A. The five detectives taken me down to the base- 

87 ment and put me in a large room in the basement, and 
they asked me did I commit the robbery, and I said I 

didn’t know a thing about it. So they began beating me in 
the stomach, beating me off and on for two hours, and I don't 
know how long it was. 

Q. Did they do anything else besides beat you? 

A. After they stopped beating me, they said something, at 
least one of them said he was going to v electrocute me, and I 
said: Could I say my prayers? 


/ 
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They asked me did I want to say anything, and I told them, 
to let me pray before I died, and I prayed, and they took me 
back upstairs. 

Q. Did they question you in between the beatings? 

A. They asked me did I do the robbery and I said “No.” 

Q. Did these beatings hurt you? 

A. Yes, sir; they beat me bad. I never had a beating like 
that in my life. 

***** 

Q. That occurred Sunday night or maybe early Monday 
morning; is that right? 

A. Monday morning they called for me again. Someone was 
calling my name, and I heard the name Boone, so I 
SS started to call for Detective Hayes. 

Q. When was this? 

A. I called for Detective Hayes. 

Q. When was that? 

A. Monday morning. 

Q. Go ahead. 

A. Early Monday morning. 

Q. He came for you? You said early morning somebody 
called you? Is that Detective Hayes? 

A. I didn’t know who it was. I just heard Boone, and I 
then started to call for Detective Hayes. 

Q. Did he arrive? 

A. He came in a few minutes later. 

Q. What did you say to Detective Hayes? 

A. I told him I had some money for him. 

Q. Did you tell him anything about the beating? 

A. Yes, I told him; yes, sir. I said he kept some money for 
me. It is over in the other precinct; I left it over there. I had 
money in my shoe. I kept it there because it is a good place 
to keep it, and I was drinking and I have lost money a lot 
lately. 

Q. And that was Monday? 

A. On Monday morning; yes. 

Q. Then you and Hayes went back to the other precinct? 
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A. We went to the other precinct where the fellow I 
S9 had given the money to keep for me had been moved 
there. I thought they were going to take the money 
from me. 

Q. Did you actually hand that money over to Detective 
Hayes? 

A. No, sir; I didn’t hand it to him. 

Q. Who handed it to him? 

A. This fellow Jackson in the cell. He handed it to him. 

Q. How much did he give him? 

A. He gave him $70, six $5 bills, two 10’s, and one 20. 

***** 

Q. Did he ask you to confess to a robbery? 

A. No; he didn’t say anything. He didn’t ask me anything 
at that time. 

90 Q. Sometime during this episode he asked you to con¬ 
fess to this robbery? 

A. He asked me several times before, but I didn’t know any¬ 
thing about it, and I would not admit to something I didn’t 
know. 

By the Court: 

Q. You never did admit to him that you took any money 
from this boy? 

A. Your Honor, I don’t know what I told him exactly. I 
was afraid and I might have told him nearly anything. 

Q. Do you remember whether you told him you took money 
out of the drawer while he was asleep? Do you know that? 

A. I don’t know that, sir. I don’t remember because I was 
afraid of getting another beating, and I gave the money to him. 

Q. You don’t remember whether you ever admitted it or 
not, do you? 

A. No, sir. I would not admit no robbery if I didn’t know 
about the robbery. 

Q. And you didn’t admit a robbery? 

A. No. ' 

Q. No matter how hard they beat you, you would not admit 
3 . robbery if you didn’t do it? 
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A. No; I didn’t know anything about it. 

Q. Did you admit that you took money out of the 

91 drawer while the boy w^as asleep? 

A. No, sir; I didn’t. 

Q. You didn’t admit that? 

A. No; I told him I had some money, and I would give the 

man anything, I would give the money- 

Q. (Interposing.) What I am trying to find out: You didn’t 
tell any of these officers, Officer Hayes who testified here? You 
didn’t tell him, did you? 

A. No; I didn’t say that. 

Q. You didn’t tell him that you took it out of his drawer 
while this boy was asleep and drunk? 

A. No. 

Q. You are sure or is it that you don’t remember whether 
you did tell him or not? 

A. T don’t remember telling him that. 

The Court. All right. 

By Mr. Lyman : 

Q. You did tell Hayes something about money in the hotel, 
didn’t you? 

Mr. Conliff. I object. That is leading. 

The Court. Let him answer. 

What did you tell him? 

By Mr. Lyman: 

Q. You mentioned something about money in the hotel? 

A. I told him I had come in and out of the hotel 

92 several times that night, and one period when Lucius 
was asleep, I passed by the desk and noticed the drawer 

was out, and he was sleeping, sitting at the desk, and I then 
had taken a drink out of the whisky out of the bottle, and when 
I went on out and came back in, he was still in the same posi¬ 
tion, and I went to my room about 4 o’clock and I went to bed. 

By the Court: 

Q. What I am trying to get at: Did these officers beat you 
and threaten you to the point where you broke down and con¬ 
fessed doing something wrong, or did you ever confess it? 

A. I never confessed anything, Your Honor. 
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Q. You never did admit doing anything wrong at all, no 
matter how hard they beat you or threatened to electrocute 
you, or anything? 

A. No, sir. 

Q. You never admitted anything wrong? 

A. No. 

By Mr. Lyman : 

Q. In other words, you would not admit that you held up a 
man at the point of a gun? 

A. That is what they were trying to make me say. 

Q. But you remember telling Hayes something about money 
in the hotel but you don’t recall the story? 

93 A. That is right. 

Q. Why did you tell them that? 

A. Because they were going to beat me again. They said 
they were. , 

Q. In other words, you were saying anything to get rid of 
this goon squad? 

A. Yes, sir. 

Q. That was Monday? 

A. That was Monday morning. 

Q. Did they take you before a Commissioner Monday? 

A. No, sir. 

Q. When did they take you? 

A. Tuesday morning about 9 or 10 o’clock. 

Q. But you never said anything to Hayes at all on Satur¬ 
day night? 

A. No, I didn’t see him. I didn’t say anything. 

Q. Do you know whose cap this is? 

A. This is Taylor’s cap, it looks like. 

Q. Did they put this on you in the lineup? 

A. Yes. 

Q. Do you know whose sweater this is? 

A. That is Worthy’s sweater, it looks like. 

Q. Do you own one like this? 

A. No, sir. 

Q. Did they put this on you in the lineup? 

A. Yes, sir. 

Q. Did you ever see this? 
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A. Yes, sir. 

Q. Do you know whose this is? 

A. Taylor’s. 

Q. Did you ever see this at any time during that Saturday 
or Friday night? 

A. No, sir. 

Q. Did you wear this sweater any time Friday or Saturday? 
A. No. 

Q. Did you wear this cap at any time Friday or Saturday? 
A. No. 

Mr. Lyman. I am not sure whether this cap is in evidence. 
It has been identified. I would like to offer it in evidence as 
a defendant’s exhibit. 

Mr. Conliff. It is Defendant’s Exhibit No. 1. 

Mr. Lyman. Will you admit the sweater and the gun in 
evidence? 

The Court. There is no objection, is there? 

Mr. Conliff. No. 

By Mr. Lyman : 

Q. When you were arrested, what clothes did you have 
on? 

95 A. I had on exactly the same clothes I have on now, 
when I went to the precinct. 

Q. When you were in the lineup, what sort of shoes were 
you wearing? 

A. The same ones I have on now. 

Q. Do you own a pair of shoes that have a fancy design like 
Williams testified about? 

A. No, sir; I haven’t. 

Q. Do you own a brown shirt? 

A. No, sir. 

Q. Is it in your luggage? 

A. No, sir. 

Q. You heard Williams and the officer testify that you had 
a pair of grey pin stripe pants on. Do you own a pair of grey 
pin stripe pants? 

A. No. 

Q. Is there any in your luggage? 
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A. No, sir. 

Q. You heard something about a pair of moccasin shoes. 
Do you own a pair of moccasin shoes? 

A. No shoes but some bedroom slippers, and the ones 1 
have on. 


By the Court: 

96 Q. Do you know anything about that gun? Do you 
know whose gun that is? 

A. Yes, sir; I know. 

Q. Whose is it? 

A. It belongs to Taylor. 

Q. Taylor? 

A. Yes, sir. 

Q. Where did he live at the Whitelaw? 

A. He had room 2-B. 

Q. Is that right above you? 

A. That is on the third floor. 

Q. Right above where you were? 

A. Yes. 

***** 

97 Q. Taylor registered for everybody, and you and the 
other boy had 1-B; is that right? 

A. Yes, sir. 

Q. And then Taylor had the other room above you? It was 
his? 

A. Yes; 2-B. 

Q. That was right above you? 

A. Yes, sir. 

98 Q. Did you visit Taylor at any time'after 6 o'clock? 
A. No, sir, I didn’t. 

Q. And you can’t account how all these clothes got into 
Taylor’s room when the police raided? 

A. They are his, not mine. I don’t know. 

By the Court: 

Q. Where did you get this scar? 

A. In bayonet practice. 





Q. How long ago? 

A. Three years ago. 

***** 

99 Cross-examination by Mr. Conliff: 

***** 

104 Q. Now, Officer Hayes talked to you Saturday morn¬ 
ing after he arrested you; is that right? 

A. Yes, sir; and when he first brought me to the precinct. 
Q. Did he come back and talk to you when there was a 
lineup at 10 or 11 o’clock that morning? 

A. He said about three words to me after the lineup. 

Q. Did he talk to you that evening about 10 o’clock? 

A. I never seen him any more until Sunday morning. 

Q. Until Sunday morning? 

A. That is right. 

Q. What time did you see him Sunday morning? 

A. Between 10 and 11 o’clock. 

Q. Did he talk to you then? 

A. No, sir; he took me to another precinct. 

Q. Did he talk to you any more that day, on Sunday? 

A. No, sir; I never saw him any more until about 2 

105 o’clock that night. 

Q. As I understood you, Officer Hayes at no time 
struck you? 

A. No, sir; he never hit me. 

Q. And at no time did he promise you anything? 

A. No, sir. 

Q. Now, you say that Sunday night five white policemen 
took you down in a room and they beat you? 

A. I said Detective Hayes came and got me and turned me 
over to the five of them and they took me down in the base¬ 
ment. 

Q. And they beat you? 

A. Yes. 

Q. And you are sure that was Sunday night. 

A. Yes, sir; I am sure it was. 

Q. Now, did you at any time tell Officer Hayes that you 
took the money out of the box because the boy at the desk 
was drunk? 
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A. I never told him that. I don’t know exactly what I told 
him. I had my own money and I gave it to him. 

* * * * • 

114 THE CHARGE OF THE COURT TO THE JURY 

The Court (Laws, C. J.). Members of the jury, as you have 
been told in other cases, at the conclusion of the testimony of 
the case and the argument of counsel it becomes the duty of 
the judge to instruct the jury as to the law that applies in the 
case, to inform the jury that the law as given by the judge 
must guide them, but as to the facts the jury constitutes the 
sole judge. Therefore, in this case I will undertake to tell you 
the law of the case as it exists, and you will apply the facts as 
you find them from the testimony which has been adduced on 
the witness stand in determining the guilt or innocence of this 
defendant. 

The indictment charges the crimes of robbery which, gen¬ 
erally speaking, is committed where one by force and violence 
takes away from the person or from the immediate possession, 
the immediate actual possession of another, anything of value. 

In this case the prosecution maintains that the defendant 
at the point of a gun obtained from the immediate and actual 
presence of Lucius Williams, the complaining witness, a cer¬ 
tain sum of money. If you believe that the defendant did 
that, he would be guilty of the crime charged, of the crime of 
robbery. The amount involved is of no consequence, 

115 as the District Attorney argued to you. It doesn’t make 
any difference whether the property taken was worth 

$5 or S50 so long as you find that the defendant in this case 
obtained something of value from the immediate and actual 
possession of another by the use of force. Then the crime is 
committed. 

Now, in this particular case the issue has resolved itself to 
one of identity. Counsel for the defendant in his argument 
before you has not made any issue of the fact, as I under¬ 
stand it, that Lucius Williams was robbed, but the argument 
which he does make is that the defendant, Horace U. Boone, 
was not the person who committed the robbery. 
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The Government, on the other hand, maintains that he is, 
so that I think it is a simple issue which is before you for 
determination. The Government maintains that the identifi¬ 
cation by the complaining witness was reasonable and plaus¬ 
ible and that in addition to this identification by the complain¬ 
ing witness there were certain circumstances which tended to 
show the guilt of the defendant, and further, in addition to 
that, that without any force or violence or offer or promise of 
reward the defendant, having been interviewed by a police 
officer, admitted, at least, wrongdoing, of taking the money out 
of the box of the drawer at the hotel while the complaining 
witness was asleep, and that he had said while he was drunk. 
That is the Government’s side of the case in brief, 

116 You have heard the argument of the Government repre¬ 
sentative and know' the position taken perhaps as well 

as I do. I very briefly referred to the nature of his claim. 

The defendant, on the other hand, maintains that the iden¬ 
tification is not reliable and is not worthy of belief. He main¬ 
tains that the defendant did not make any admission of guilt 
or confession. There was some indication that the defendant 
did not know exactly what he did say at one time, but the 
defendant maintains that if he did indicate any guilt that 
was by reason of the fact that he didn’t know what he was 
saying, that force had been exercised on him, that he had 
been threatened and that he had been denied access to a lawyer, 
and that if he did make any admission of guilt—I think as to 
that he didn’t think he did—but if he did it was forced out of 
him, and therefore it should not be believed by you. 

Now, under our law there can be no question but that if a 
jury should find before the time a man made any statements 
inculpating himself, involving himself in any type of crime, 
force was exercised on him or mistreatment, or promise of 
reward or whatnot, then you would not consider the testimony 
as to the admission of guilt. 

There is quite a little difference in view in this regard 
between the prosecution and the defendant. The prosecu¬ 
tion says that it is admitted by the defendant that Offi- 

117 cer Hayes did not exercise any force, and Officer Hayes 
is the one who testified about the admission. If that 



be true, if Officer Hayes interviewed him without exercising 
any force on him, and the defendant voluntarily made an ad¬ 
mission of guilt or wrongdoing, then you would have the right 
to consider that and you would have the right to draw such 
conclusions from it as you see fit. It would not make any 
difference under those circumstances whether the other officers, 
the white officers, five of them, beat him at a later time. It 
would be reprehensible on their part, and if they did it they 
should be brought up before the Trial Board of the Police 
Department on charges, but if that had no relation to the ad¬ 
mission of guilt and if it hadn’t been made before that, it has 
no significance in this case as far as you are concerned. 

Now, the defendant takes an entirely different point of view 
on that, however. He says that there are a number of cir¬ 
cumstances which tend to show that any statement that he 
did make, if he made one involving himself of guilt, occurred 
not on Sunday to Officer Hayes, but after he had been beaten 
by the five white officers and had been held without oppor¬ 
tunity to get in touch with this lawyer, and that is confirmed 
by the fact, so they claim, that he wasn’t taken before the 
United States Commissioner to have his bond fixed until 
Tuesday. 

If you find that this defendant, after having been 
118 held in custody over Saturday and Sunday and having 
been beaten or threatened or having been kept in cus¬ 
tody until after Monday morning when he might have been 
taken to the Commissioner before, and after that he made a 
statement involving himself in guilt, then you would not 
consider it. It is not only necessary that the officers not exer¬ 
cise force on a person and make threats against them, but it 
is also necessary as determined by the Supreme Court of the 
United States that the defendant be taken promptly before 
some committing magistrate where they can have bond fixed 
and be released. 

Of course, the Government maintains that the admission 
was made before any such act occurred, that he was arrested 
at 9 o’clock on Saturday, that he had to be taken through at 
least the routine, which is entirely proper, of course, to enter 
his name and search him and make up an incidental, have an 




interview with the complainant, and the like, and they went 
through that at No. 13 and No. 2, and they both, the Govern¬ 
ment and counsel for the defendant, agreed that it would be 
reasonable that he should not be required to be taken before 
the Commissioner on that Saturday, but he should have been 
taken before the Commissioner on Monday morning, and that 
was a reasonable time, and if he made any statement of guilt, 
indicating guilt after Monday morning around 10 o’clock when 
he should have been taken before the Commissioner, if he 
made any statement of guilt inculpating himself after 
119 that, you should not consider it and it should not have 
any bearing in this case. 

Of course, there again, the Government maintains that had 
absolutely nothing to do with it, that he made the statement 
on Sunday, making it freely, without force, and made it freely 
before any time came when he should have been taken before 
the Commissioner or a judge of the Police Court or some com-, 
mitting magistrate. So. therefore, it becomes your duty to de¬ 
cide which version is correct. 

I told you if you think he made any statement of guilt, as 
the officer said he did, without any force being exercised on him, 
if he made that statement sometime Sunday and involved 
himself in guilt, you may consider it and consider it along with 
the other facts in this case which you deem worthy of belief. 

If you think, on the other hand, he did not make any state¬ 
ment Sunday, and the first statement he made was on Monday, 
let us say, after 10 or 11 o’clock, or if you find the first time he 
made any statement of guilt was after he was beaten by five, 
or less, or any police officers, then you will not consider any 
statement attributed to him of guilt. 

150 Piled in open court. Nov. 12,1946. Charles E. Stew¬ 
art, Clerk. 

G. J. No. 33,630 
Criminal No. 77905 
Robbery 


District Court of the United States for the District of Columbia 

Holding a Criminal Term 
October Term, A. D. 1946 
District of Columbia, ss: 

The Grand Jurors of the United States of America, in and 
for the District of Columbia aforesaid, upon their oath, do 
present: 

That one Horace U. Boone, on, to wit, the twenty-eighth 
day of September, 1946, and at the District of Columbia afore¬ 
said, by force and violence, and against resistance, and by put¬ 
ting in fear, and by sudden and stealthy seizure and snatching 
feloniously did steal, take and carry away, from and off the 
person, and from the immediate, actual possession of one Lu¬ 
cius Williams, Junior, then and there being, fifty-nine dollars 
and fifty cents in money, of the goods, money and property of 
Talley Holmes; against the form of the statute in such case 
made and provided, and against the peace and government of 
the said United States. 

Geo. E. McNeil, 
Attorney of the United States 
in and for the District of Columbia. 

A true bill: 

Omer L. Arbuckle, 

Foreman. 

***** 

151 Friday, November 15,1946. 

The Court resumes its session pursuant to adjourn¬ 
ment: Hon. Henry A. Schweinhaut, presiding. 
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Criminal No. 77905 

United States 
vs. 

Horace U. Boone 

Come as well the Attorney of the United States, as the de¬ 
fendant in proper person, in custody of the Superintendent 
of the Washington Asylum and Jail, and by his attorney, Jo¬ 
seph J. Lyman, Esquire; whereupon the defendant being ar¬ 
raigned upon the indictment, the reading whereof he specifi¬ 
cally waives, pleads not guilty thereto, and for trial puts him¬ 
self upon the country and the Attorney of the United States 
doth the like; and thereupon bond is fixed by the court in this 
case at Thirty-five hundred ($3500.00) Dollars. 

***** 

152 Tuesday, December 10,1946. 

The Court resumes its session pursuant to adjournment: 
Hon. Bolitha J. Laws, presiding: 

***** 


Criminal No. 77905 
United States 


vs. 

Horace U. Boone 

Come again the parties aforesaid, in manner as aforesaid, 
and the same jury that was respited in this case yesterday; 
whereupon the said jury upon their oath say that the defendant 
is guilty in manner and form as charged in the indictment; 
and thereupon the said defendant is remanded to the Wash¬ 
ington Asylum and Jail, and the case is referred to the Proba¬ 
tion Officer of the Court. 


I 



176 


Decision on motion for new trial 


In the District Court of the United States for the District of 

Columbia 

Criminal No. 77,905 

United States 
v. 

Horace U. Boone 
Filed Charles E. Stewart, Clerk. 

This case is before me on a motion for a new trial filed by- 
defendant. Claim is made that the decision of the United 
States Court of Appeals in Akowsky v. United States, Nos. 
9157-8-9, which was handed down after trial of this case, estab¬ 
lished the law to be that the confession made by defendant 
was improperly received in evidence. 

There was testimony in the present case as follows: About 
6 a, m. on Saturday, September 28th, 1946, defendant ap¬ 
proached Lucius Williams, night duty clerk at the Whitelaw 
Hotel at 1839 13th Street NW, with a gun in his hand and de¬ 
manded the key to the cash drawer. Defendant opened the 
drawer, removed from it $102 in cash and left the hotel. The 
robbery was reported to the police and at 9 o’clock the same 
morning, Detective Hayes arrested defendant as he was leav¬ 
ing his room in the Whitelaw Hotel. Two companions of de¬ 
fendant were arrested at the same time. The officer upon 
searching two rooms at the hotel occupied by the three men 
found a gun, extra bullets and clothing which answered the 
description of those used in the robbery. Defendant and his 
companions were taken to No. 13 Precinct and booked about 
9:45 a. m. Defendant was then taken to No. 2 Precinct in order 
that the three men could not talk to one another in the cell 
block. After defendant was booked, the witness Williams was 
sent for. He came to No. 2 Precinct and identified de- 
177 fendant in a lineup at sometime between 11 and 11:30 
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At the time of the arrest, Officer Hayes talked with the 
defendant for 15 or 20 minutes. Defendant denied knowledge 
of the holdup and denied that he knew* the two men arrested 
with him. Hayes talked with defendant a second time at No. 
13 for some 30 or 40 minutes and again at No. 2 at the time of 
the lineup for about 20 minutes. After 5 p. m. the same day 
Hayes talked with defendant at No. 2 for about 25 or 30 
minutes. The total time spent in these conversations was ap¬ 
proximately one and one-half hours. 

Between 9 and 11 p. m. the same evening defendant sent for 
Officer Hayes. He told the officer “he wanted to get himself 
straight”. He said he did not hold up William at the point of 
a gun, but he admitted taking the money, saying that while 
Williams was drunk and asleep at his desk, defendant went be¬ 
hind the desk, opened the desk drawer and took the money. 
Defendant informed Hayes at that time that the other two 
men had nothing to do with the theft. The next day, Sunday, 
about 1 o’clock in the afternoon defendant again sent for Of¬ 
ficer Hayes; he told Hayes he wanted to give him the money. 
Defendant requested another prisoner in the cell to give the 
money to Hayes; defendant informed the officer that he had 
the money in his shoe when arrested and had given it to the 
other prisoner when he wrent to the line-up. Defendant was 
not taken before the United States Commissioner until Tues¬ 
day, October 1, 1946. since Officer Hayes had received instruc¬ 
tions from his superior to hold defendant for investigation in 
other cases.. 

Counsel for defendant contends that since evidence indicat¬ 
ing probable cause that defendant had committed the crime was 
available at the time of the lineup between 11 and 11:30 
178 a. m. on Saturday, September 28,1946, defendant should 
have been taken immediately before a committing mag¬ 
istrate. He urges that any admissions made after that time 
occurred during a period of illegal detention and wrere there¬ 
fore inadmissible. 

The decisions of the Supreme Court of the United States 
in the cases of McNabb v. United States, 318 U. S. 332, and 
United States v. Mitchell, 322 U. S. 65, and the decision of the 





61 


United States Court of Appeals for the District of Columbia 
in the Akowsky case, supra, make it important to trial courts, 
as well as to the police, to endeavor to ascertain the rule as it 
is now established with regard to the admission of confessions 
made in cases between the time a person has been arrested and 
the time he is taken before a committing magistrate. 

As I read the decisions of the appellate courts, they go no fur¬ 
ther than to establish the rule that the police after arresting 
a person must take him before a committing magistrate with 
reasonable promptness. Rule 5 (a) of the Federal Rules of 
Criminal Procedure confirms this view. It provides: 

“An officer making an arrest under a warrant issued 
upon a complaint or any person making an arrest with¬ 
out a warrant shall take the arrested person without 
unnecessary delay before the nearest available commis¬ 
sioner or before any other nearby officer empowered to 
commit persons charged with offenses against the laws 
of the United States.” [Italics supplied.] 

The rule says “without unnecessary delay”; it does not say 
“forthwith” or “immediately”. In determining what is an un¬ 
reasonable or unnecessary delay the Court will consider the cir¬ 
cumstances of the detention. In the Mitchell case, the Supreme 
Court, referring to its previous decision in the McNabb 
case, stated it had found the defendants were illegally 
179 detained “under aggravating circumstances”. In the 
McNabb case, two of the defendants, each 25 years of 
age, were arrested between one and two in the morning, were 
detained in a room with nothing to sit or lie on except the 
floor, and were subjected to unremitting questioning by police 
officers for two days. Another defendant, 20 years of age who 
had never before been arrested, had voluntarily surrendered; 
the officers made him take off his clothes for a while ; then they 
questioned him for five or six hours; finally they told him two 
other defendants had accused him of the crime and it was then 
that he confessed. In the Akowsky case, supra, decided by the 
United States Court of Appeals, the defendant was questioned 
continuously for seven hours. It was about midnight when he 
made an oral confession, which was reduced to writing between 
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1:45 and 2:45 o’clock a. m. It is apparent that in both the 
McNabb and the Akowsky cases, the appellate courts found 
the detention was, in the language of the Mitchell case, “under 
aggravating circumstances”. 

The question of what is an unreasonable detention or a de¬ 
tention under aggravating circumstances is one which must be 
decided upon the facts of each case. After the arrest of one 
accused of crime, police officers should have opportunity to make 
further investigations of facts beyond those made before the 
arrest. Such investigations may be as decidedly in the interests 
of an innocent person who has been arrested as in the interests 
of efficient law enforcement. The preliminary hearing before a- 
committing magistrate is provided in order to determine 
whether the arrested person should be held to bail and if found 
he should be held, the amount of the bail is fixed. While 
180 the testimony at such hearing usually is only that ad¬ 
duced by the prosecution, yet in the discretion of the 
committing magistrate, defense witnesses may be heard. A fair 
opportunity to obtain the presence of prosecution witnesses at 
this hearing should be granted. 

It is a matter of common knowledge that certain procedures 
customarily have been followed by police in the District of 
Columbia for many years. These procedures have never been 
questioned. Upon the arrest of a person, he is conducted to 
one of the police precincts or to the Detective Bureau, where he 
is “booked”. In an arrest book kept by the police is entered 
the name, address, color, and nationality of the party arrested, 
the charge made against him, the name of the arresting officer, 
and a list of property taken from the prisoner. Information 
with respect to bond is also recorded. The suspect is searched 
and a personal history sheet is filled out. The suspect is then 
fingerprinted and photographed. If the suspect desires to make 
a statement he is given the opportunity. If not, he is ques¬ 
tioned. In cases where an alibi is given, the police often seek 
to verify the truth of the alibi. Witnesses are summoned if 
available. If there were eye witnesses to the crime and there is 
a question of identity, a line-up is arranged. In order that in¬ 
dividuals of a similar description may be obtained for the line¬ 
up, the police sometimes find it necessary to send for prisoners 



63 






confined at other precincts. If identification is made as a result 
of the lineup, it is the practice of the police to question the sus¬ 
pect further, particularly when his identification clashes with 
a statement previously given. 

These procedures by the police in some cases may be com¬ 
pleted within a short time. In other cases, they may 

181 take a longer time. When completed and the witnesses 
to go before the committing magistrate are available, 

the arrested person should be promptly taken before the com¬ 
mitting magistrate. If this is not done and the suspect is held 
solely in order to build up an insufficient case or to afford op¬ 
portunity to harass him or subject him to continuous question¬ 
ing or other pressures, the delay is unreasonable and aggra¬ 
vating. 

In the case before me, the defendant was not at any time 
questioned over a long period of time. Arrested at 9 o’clock 
Saturday morning, he was not identified by the victim of the 
robbery until sometime around 11 or 11:30 the same morning. 
It thus appears that not until nearly 12 o’clock noon had the 
police completed their usual procedures incident to the arrest 
of the defendant. Under the Code of Laws for the District of 
Columbia, after twelve o’clock noon on Saturday is declared 
to be a holiday in the District of Columbia “for all purposes”. 
(Title 28, Sec. 16). The Judges of the Municipal Court and 
the United States Commissioner who serve as committing 
magistrates in the District of Columbia usually are not in their 
offices on afternoon Saturday holidays. In my judgment,' 
therefore, the police had the right to assume that no com¬ 
mitting magistrate would be available after their investiga¬ 
tion of the defendant’s case had been completed. 

The first admission of guilt was made by the defendant on 
Saturday night between 9 and 11 p. m. Defendant himself 
agreed that up to that time no force had been imposed on him, 
although he denies he made any admission of guilt. Defend¬ 
ant stated he made a request to Officer Hayes that an attorney 
be called, that this request was made about two hours after 
he was “booked”, but Officer Hayes denied that 

182 defendant ever asked to see a lawyer. I think there can 
be no question but that Officer Hayes’ testimony of 
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defendant’s admissions of guilt made on Saturday night was 
properly allowed. 

Defendant testified that late Sunday night Officer Hayes 
awakened him, took him in a large room where 5 other detec¬ 
tives were waiting and turned him over to these officers. De¬ 
fendant testified Officer Hayes left and the 5 other men took 
him to the basement where he was alternately questioned and 
beaten for 2 hours. Officer Hayes denied he saw defendant 
Sunday evening and no further identification of the other 5 
officers was made. Since there is no testimony by the prose¬ 
cution that any admission of guilt was made after one o’clock 
Sunday afternoon, the alleged beating of the defendant would 
not be pertinent to any admission. 

I have considered the point that defendant was not taken 
before the committing magistrate until Tuesday, October 1st, 
1946. I think this was an unreasonable delay, that he should 
have been taken at or about ten o’clock the preceding morning. 
However, the Supreme Court established the law in the Mit¬ 
chell case, supra, to be that illegality of detention does not 
retroactively change the circumstances under which he made 
the disclosures. So long as the admissions of guilt were not 
elicited through illegality, they were receivable in evidence. 
(See U. S. v. Mitchell, supra, p. 70.) 

For the reasons stated, I conclude that the testimony of 
admissions of guilt made by the defendant were properly sub¬ 
mitted to the jury. 

Motion for new trial accordingly will be overruled. 

Bolitha J. Laws, 

Chiej Justice . 


February 25, 1947. 


183 Friday, March 7, 1947. 

The Court resumes its session pursuant to adjournment, 
Hon. Bolitha J. Laws, presiding. 

* # * * § 
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Criminal No. 77905 

United States 
vs. 

Horace U. Boone 

\ 

Come as well the Attorney of the United States, as the 
defendant in proper person, in custody of the Superintendent 
of the Washington Asylum and Jail, and by his attorney, 
Joseph J. Lyman, Esquire; and thereupon it is demanded of 
the defendant what further he has to say why the sentence of 
the law should not be pronounced against him and he says 
nothing except as he has already said; whereupon it is con¬ 
sidered by the Court that, for his said offense, the said defendant 
be committed to the custody of the Attorney General or his 
authorized representative for imprisonment for a period of 
Fifteen (15) months to Four (4) years. 
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